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Abstract: The Court must, when it gives reasons for its decision 
and it reports on the discovered facts, the evidence obtained and 
set as the basis of its findings, the claims of the parties and 
particularly of the accused, which must be answered, and the 
legal considerations for the interpretation and application of the 
tule of law, further act a free and objective assessment of 
evidence. This means, among other things, that it must give 
reasons for giving or not giving a certain faith to certain 
evidence and in particular to explain why it chose those as the 
basis of its findings, although there were others which gravitated 
to the opposite version. In each case this assessment and 
justification should respect to the rules of logic, the lessons of 
common experience and the safe diagnoses of science and 
technique. These are objective criterias for the evaluation of the 
evidence, which introduce some limitations on the principle of 
free assessment of evidence, so that it does not lead to arbitrary 


and unfair decisions. 
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Introduction 

Evidence in criminal proceedings goes through three stages, 
which are the search, acquisition and examination (collection) of 
evidence, “filtering”, ic. the cleaning of evidence by 
marginalizing and not using illegally obtained evidence, and 
assessment-evaluation of the evidence. After all the evidentiary 
material has been collected, either after the actions of the 
Prosecuting Authority (the Prosecutor), the investigating officers 
and the Investigator, or after the relevant diligence of the parties 
(accused and victim appearing to support the accusation) or after 
the exercise of the power of the Criminal Court to ex officio 
investigate the critical facts and search for evidence’, it remains 
for the Court, after “setting aside” the illegally obtained 
evidence, to evaluate and assess the probative weight and value 
of each of the evidence and to decide whether these prove the 
factual and legal claims of the accusing authority and the parties. 
In the trial before the Criminal Court, it is not allowed in 
modern democratic states to predetermine the probative value 
and weight of the evidence (in such a case the Court, even if it 


still had a different opinion, would not be allowed to give it any 


1See art. 178 par. 2 of the Greek CCP and § 244 par. 2 of the German 
Strafprozessordnung for this authority. 
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other weight and value), but the Court is left free to assess each 
time in view of the specific conditions and circumstances the 
weight and value of the evidence obtained (witnesses, 
documents, autopsy report, expert opinion, etc.). In the Middle 
Ages it was enough e.g. according to the law for three witnesses 
to testify that they saw the accused killing, so the Court was 
bound to declare him guilty, without having the authority to 
check their credibility, even if he believed in view of the 
specific circumstances that they were false witnesses. Therefore, 
even the confession of the accused is no longer binding today 
for the Court it should be freely evaluated and investigated by it, 
if it corresponds to the truth and if it is consistent with the rest 
available evidence’. Also, the Court will judge in the specific 
case, whether prosecution or defense witnesses or experts testify 
to facts or pronounce judgments that correspond to the truth or 
whether from a conviction of the crime that constitutes 
evidence, i.e. a proven fact from which a safe conclusion is 
drawn for another unknown fact (e.g. fingerprints), guilt is 


certain or doubts remain (Roxin, Schiinemann, 2017)’. 


2It is possible e.g. to be the confession of guilt of a dying (cancer patient) 
accused, who intends to save from conviction the rich perpetrator of intentional 
homicide in exchange for the financial rehabilitation of his poor family. The Court 
must not accept unconditionally and unexamined evidence that formal truth. 
Therefore, if the accused who initially pleaded guilty in order to receive financial 
rewards from the perpetrator is persuaded by family members to reveal the truth in 
order not to stigmatize the family socially, the Court should freely but reasonably 
evaluate his initial admission and confession and not to be bound by it, when indeed 
the completed transaction is proved on the basis of bank transfers. 

3For example, the police find and establish in the house, in which the theft took 
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The provision of art. 177 par. 1 of the Code of Criminal 
Procedure-CCP (Principle of moral evidence) states the 


following: 


“Judges do not follow legal rules of evidence, but must decide according to 
their conviction, following the voice of their conscience and guided by the 
impartial judgment arising from the discussions and concerning the truth of 
the facts, the credibility of the witnesses and the value of the other evidence, 
always giving specific and detailed reasons with which means of evidence 
and reasoning they formed their judicial judgment”. 


This is about the principle of moral evidence or the free 
evaluation of evidence, which means that the law does not bind 
the Court and does not assign a certain evidentiary weight and 
value to one or some evidence in advance, but leaves the Court 
free to assess and evaluate the evidentiary means and to give 
them the appropriate evidentiary weight and value in view of the 
specific conditions and circumstances. (Androulakis, Satlanis, 
2020). Thus, with the provision of art. 177 par. 1 CCP, the 


principle of free evaluation of evidence is established, which 


place, the fingerprints on various pieces of furniture of a neighbor, who, however, 
invokes the fact (which she actually proves with two witnesses) that the owner of the 
house asked her to help her in lieu of pay to clean her house because she was sick, but 
eventually broke her promise, which led to the breakdown of their good relations. 
This is where doubts arise about the neighbor's guilt. On the contrary, in the case that 
the fingerprints belong to a traveling gypsy, who according to the testimony of 
witnesses passed through the specific village but has absolutely no connection with 
the victim's house, the certainty of his guilt is indisputable. Here one indication 
(fingerprints) is reinforced by another indication (presence of a suspect near the scene 
of the crime). Also, the fact that the murder was committed with A's weapon does not 
mean that A definitely committed the murder. In such cases it is possible to 
deliberately incriminate the owner of the weapon, resulting in the disorientation of the 
police authorities. From the victim's relationships with certain people, the rivalry with 
some of them and their possible motives in combination with other evidence (D.N.A. 
traces, confession of guilt, etc.) it will be possible to ascertain the perpetrator with 
certainty. For the most part, the certainty of guilt requires the confluence of more than 
one evidence. 
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means that judges are free to form their convictions, evaluating 
the evidence used without being bound by legal rules of 
evidence (eg such a legal rule of evidence would be one which 
would state that if three witnesses testified that they saw the 
accused kill the victim, guilt is established). Based on the 
principle of free evaluation of evidence, judges assign a certain 
value and weight to a piece of evidence, deducing from it the 
establishment or not of a certain fact, they judge as necessary or 
not the examination of other or other pieces of evidence and 
finally arrive at conclusions regarding the true factual events, 
without being directed and bound in all such actions by the law. 
However, this freedom of the judges regarding the evaluation of 
the evidence is logically limited by their obligation to provide a 
specific and thorough justification of the decision (articles 93 
par. 3 para. a' of the Constitution, 139 CCP), in order to prevent 
arbitrary and unfair decisions. In particular, the principle of free 
evaluation of evidence should not be misinterpreted. It does not 
mean a decision against intuition and dishonesty, but only the 
exemption of judges from legal rules of evidence and the 
formation of a judicial conviction based on some objective 
criteria. Such objective criteria are, as will be explained below, 
the rules of logic, the lessons of common experience, and the 
safe diagnoses of science and technology. For this reason, it 


would be more correct to name what we called free evaluation 
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of evidence from now on, to avoid misunderstandings, free 
objective evaluation of evidence (freie objective 
Beweiswiirdigung) (Satlanis, 2020). Therefore, the power to 
freely evaluate the evidence does not mean impudence and the 
possibility of making an arbitrary judgment and in no case 
judgment, evaluation and decision based on intuition (“this is 
what I think”, “this seems right to me’, “this impression gives 
me the totality of evidence”, “that's how I feel’). The Court of a 
jurisdictional state must at the same time justify its decision. 
Thus, although the Court is not bound by the law to give each 
piece of evidence a certain evidentiary weight and value, it is 
entitled to freely assess the weight and value of each piece of 
evidence in the specific case, but it is limited in this power by 
the obligation to equip the decision with a specific and detailed 
justification (La Rosa, 2000)*. He therefore owes, justifying his 
decision and referring to the ascertained facts, the evidentiary 
means acquired and placed as the basis of his findings, the 
claims of the parties and especially the accused, to which he is 
obliged to respond, and the legal considerations for the 


interpretation- application of the relevant rule of law and the 


ARegarding the free evaluation of evidence in the context of international crimes. 
According to La Rosa: “(...)L’ appréciation libre de la preuve signifie en fait que le 
juge dispose de la liberté d’ accorder aux éléments de preuve la valeur et le poids qu’ 
ils méritent a ses yeux (...) Toutefois, le flou de la référence n’ est nullement 
synonyme d’ arbitraire; le fait que la décision soit prononcée a la majorité du siége et 
qu’ elle ait a étre motive obligent les juges 4 présenter le raisonnement qui fonde leur 
décision concluant 4 la condamnation ou a |’ acquittement de I’ accusé (...)”. 
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reasons for the inclusion of the actual facts in it, to act in 
addition free objective evaluation of the evidence (freie 
objective Beweiswiirdigung), something which in Greece to date 
is not considered by the Jurisprudence as an element of 
reasoning. The free objective assessment of the evidence should 
therefore be considered as an element of the specific and 
detailed reasoning of the decision. This means, among other 
things, that the Court is obliged to justify why it gives or does 
not give credence to a certain or certain pieces of evidence, and 
especially to explain why it chose them as the basis of its 
findings, although there are others who lean towards the 
opposite version, or why he did not choose certain means of 
evidence as the basis of his factual findings. This assessment 
and justification must not contain ambiguities, gaps or 
contradictions. In any case, this assessment and justification 
must not be subjective but must respect the rules of logic, the 
lessons of common experience and the safe diagnoses of science 
and technology. These are objective criteria for the evaluation of 
evidence, which introduce some limitations to the principle of 
free evaluation of evidence, so that it does not lead to arbitrary 
and unfair decisions (Satlanis, 1988; Schmitt, 1992; 
Androulakis, 1998). If e.g. in the case, five witnesses have 
testified and five others with diametrically opposite statements, 


the Court must evaluate and justify, who are telling the truth, i.e. 
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who are the most reliable, and accordingly accept or reject. This 
should investigate, assessing their moral standing, whether they 
expect benefits from the outcome of the trial, whether they are 
in rivalry with the accused, whether their testimony is consistent 
or inconsistent with objective and irrefutable findings (such as 
the spilled oils, broken glasses, brake marks and scratches at a 
certain point on the road surface indicating the entry of the 
accused and the point of collision of the vehicles in the opposite 
flow of traffic) etc. A free evaluation of the evidence without 
observing any rules and especially without respect for the rules 
of logic, the lessons of common experience and the safe 
diagnoses of science and technology could lead to a conviction 
despite the existence of reasonable doubts, which is however 
prohibited from the presumption of innocence of the accused 
and the “in dubio pro reo” principle included therein, which are 
enshrined in article 6 par. 2 of the European Convention on 
Human Rights (ECHR) (Triffterer, 2008). Indeed, if one 
considers that the presumption of innocence of the accused and 
the principle included in it “in dubio pro reo” (in doubt in favor 
of the accused) are more specific manifestations of the accused's 
claim for a fair or just trial (art. 6 par. 1 of the ECHR), then the 
incorrect (in disregard of the objective evaluation criteria) 
evaluation of the evidence and the conviction of the accused 


despite the existence of doubts will mean a violation of the 
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rights of the defense, absolute nullity and grounds for appeal 
(art. 171 par. 1 d, 510 par. 1 A CCP). The European Court of 
Human Rights (ECtHR) has repeatedly accepted that it is 
basically not its duty to review factual or legal errors of a 
judicial decision, unless and only to the extent that it considers 
that any right may be violated by them or freedom guaranteed 
by the ECHR and its Additional Protocols (Esser, Lowe, 2012)°. 
Besides, the objectivity of the free evaluation of the evidence, 
which should in no case be arbitrary, is checked by the ECtHR 
based on the defendant's claim for justification of the decision, 
which constitutes a more specific expression of his claim for a 


judicial or fair trial (fair trial) (Esser, Lowe, 2012). 


The objective evaluation criteria of evidence in German 


jurisprudence and legal theory 


SECtHR, 22.2.2007, Perlala v. Greece, n. 17721/04, § 25 (“The Court recalls that 
according to art. 19 of the ECHR its task is to ensure the obligations arising from the 
ECHR for the Member States. Thus it has jurisdiction to rule on legal or factual 
errors, in which it is argued that a domestic Court slipped, only to the extent that these 
could constitute a violation of rights and freedoms guaranteed by the ECHR”) (thus 
Garcia Ruiz v. Spain, n. 30544/96, par. 28ss), ECtHR, 10.3.2009, Bykov v. Russia, n. 
4378/02, § 88(“The Court reiterates that, in accordance with art. 19 of the Convention, 
its only task is to ensure the observance of the obligations undertaken by the Parties in 
the Convention. In particular, it is not competent to deal with an application alleging 
that errors of law or fact have been committed by domestic Courts, except where it 
considers that such errors might have involved a possible violation of any of the rights 
and freedoms set out in the Convention”), ECtHR, 1.6.2010, Gafgen v. Germany, n. 
22978/05, § 162 (“The Court reiterates that its duty, pursuant to art. 19 of the 
Convention, is to ensure the observance of the engagements undertaken by the 
Contracting States to the Convention. In particular, it is not its function to deal with 
errors of fact or of law allegedly committed by a national court unless and in so far as 
they may have infringed rights and freedoms protected by the Convention”). 
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A free objective assessment of evidence as a constituent element 
of the specific and detailed reasoning of the decision (freie 
objective Beweiswiirdigung) in German jurisprudence and legal 
theory means that the Court is obliged to justify why it gives or 
not credence to a certain or certain means of evidence, and 
especially to explain, why he chose these as the basis of his 
findings, although there are others who lean towards the 
opposite version, or why he did not choose certain means of 
evidence as the basis of his factual findings. This assessment 
and justification must not contain ambiguities, gaps or 
contradictions. In any case, this evaluation and justification 
should respect the rules of logic, the lessons of common 


experience’ and the safe diagnoses of science and technology’. 


6It is about knowing empirical reality in a general and abstract way. The lessons 
of common experience teach e.g. that a murderer does not reveal to third parties and 
does not trumpet his guilt in any direction but takes care to hide it in the recesses of 
his soul out of fear, so that a witness who testifies that the accused confided in him his 
act (homicide with intent), should, as long as there are no other indications of guilt, be 
treated with skepticism, especially when facts are proven that indicate his cooperation 
with the prosecuting authorities, in order to be exempted from prosecution for 
criminal acts. They also teach that an eyewitness cannot see the facial features of the 
perpetrator at night and in pitch darkness at a distance of 70 meters. According to 
them, the Court is also forbidden to accept that a pregnancy lasted 12 months or that 
the witness is telling the truth, who testifies that a vehicle, moving at a speed of 70 
thousand per hour, was following another for 10 kilometers, which was moving at a 
speed of 40 km per hour. An impact on the lessons of common experience exists 
when the Court does not take them into account when evaluating evidence or when it 
mistakenly takes a fact as a lesson of common experience. 


7An impact on the safe diagnoses of science and technology exists when the 
judge, when evaluating the evidence, does not take into account scientific or 
technological data, which are considered by experts to be certain and not amenable to 
dispute. Here e.g. data about each person having completely unique fingerprints or 
genetic imprints (D.N.A.), about the secure measurement of a vehicle's speed by a 
Radar device, about the exclusion of paternity based on the comparison of blood 
groups, or about the absolute incapacity for safe driving (1.1 grams of alcohol per liter 
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These are objective criteria for evaluating evidence, which 
introduce some limitations to the principle of free evaluation of 
evidence, so that it does not lead to arbitrary and unfair 
decisions (Peters, 1985; Fezer, 1986; Satlanis, 1988; Schmitt, 
1992; Sarstedt, Hamm, 2010; Dahs, 2012; Beulke, 2016; Roxin, 
Schiinemann, 2017). Thus, in a case of attempted murder, in 
which the accused presented an “alothi”, i.e. he made the claim 
that at the time of the crime he was elsewhere and specifically in 
the house of his partner, who testified as a witness and 
confirmed his claim, could the Court now consider the man, 
who was the victim, his wife and the policemen's testimonies as 
reliable. Also, if in a case of robbery the accused presents an 
“alibi”, claiming that at the time of the robbery he was at his 
brother's house, the Court could now consider two witnesses 
reliable, who testify that they saw him leave with the rifle and 
with the bag of money from the bank and to have big ears, tall 
height and a scar on the right cheek, characteristics that he 
actually has. A free assessment of evidence without observing 
some rules and especially without respect for the rules of logic, 
the lessons of common experience and the safe diagnoses of 


science and technology would be wrong and could lead to a 


of blood and above) or imputable incapacity (3.3 grams of alcohol per liter of blood 
and above) due to the concentration of a certain percentage of alcohol in the blood. 
The judge is obliged to follow the safe diagnoses of science and technology, even if 
he personally does not believe in the correctness of these diagnoses, as long as 
possible causes of error are not intervened (e.g. a faulty Radar device or an incorrect 
determination of the blood group or taking blood from another person). 
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conviction despite the existence of reasonable doubts, the which, 
however, is prohibited by the presumption of innocence of the 
accused (Dahs, 2012)*. 

In a decision of the Federal Court of Cassation of Germany on 
12.11.2003° a weighing took place between the statements of the 
alleged victim and the accused, in order to establish who was 
telling the truth. In the above case, the victim reported the 
accused for rape, which followed, when he pretended to 
approach her to allegedly ask about a street and then forcibly 
dragged her into his car. The accused, on the contrary, claimed 
that the complainant entered his car of her own free will and 


voluntarily had intercourse with him. The trial court was unable 


8See the book of Dahs with references to decisions of the German Federal Court 
of Cassation: “(...) Ohne Bindung an gesetzliche Beweisregeln hat der Richter nur 
vor seinem Gewissen verantwortlich zu  priifen, ob er angesichts des 
Beweisergebnisses mégliche Zweifel tiberwinden und sich von einem bestimmten 
Sachverhalt tiberzeugen kann oder nicht. Dabei ist er auch in seinen 
Schlussfolgerungen insofern frei, als er jede Schlussfolgerung ziehen darf, die nach 
den Gesetzen der Logik méglich ist, ohne dass ihm vorgeschrieben wird, unter 
bestimmten Voraussetzungen zu bestimmten Folgerungen und einer bestimmten 
Uberzeugung gelangen zu miissen. Allerdings sind dem Gericht in der Freiheit der 
Uberzeugungsbildung gewisse Grenzen gesetzt. Es darf seine Befugnis nicht 
willkiirlich ausiiben, muss die Beweise erschépfend wiirdigen und _gesicherte 
wissenschaftliche Erkenntnisse, die Gesetze der Logik und Erfahrungssatze des 
taglichen Lebens beachten (...)”. 

9Bundesgerichtshof, 2 StR 354/03 (also published on internet): “Die 
Beweiswiirdigung ist allein Sache des Tatrichters, dessen Aufgabe es ist, sich eine 
Uberzeugung von der Schuld oder Nichtschuld des Angeklagten zu verschaffen. Kann 
er vorhandene, wenn auch nur geringe Zweifel nicht tiberwinden, mu® er den 
Angeklagten freisprechen (st. Rspr.). Das Revisionsgericht hat eine solche 
Entscheidung grundsatzlich hinzunehmen. Es kann sie nur im Hinblick auf 
Rechtsfehler tiberpriifen, insbesondere darauf, ob die Beweiswiirdigung in sich 
widerspriichlich, unklar oder ltickenhaft ist, die Beweismittel nicht ausschdépft, 
VerstéBe gegen Denkgesetze oder Erfahrungssatze aufweist oder ob der Tatrichter 
tberspannte Anforderungen an die fiir eine Verurteilung erforderliche GewiSheit 
gestellt hat“. 
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to overturn the accused claim. After the Prosecutor's appeal 
against the acquittal, it was accepted that, when one testimony 
contradicts another, the circumstances surrounding the act are 
investigated and that the trial court did not investigate and take 
into account all the circumstances that they followed the act, 
were confirmed by reliable witnesses and were evidence in favor 
of the credibility of the complainant. Such circumstances were 
as follows: 1) After the incident, the complainant went to the 
bathroom of her home and was crying. 2) When she first 
narrated the incident to a policewoman, she burst into tears. 3) 
On the same night, she told her friend over the phone about the 
rape incident and was very upset. 4) For a week after the 
incident she entered a hospital. 5) Later she had nightmares in 
her sleep and difficulty concentrating, while she also sought 
psychological support from an organization for the protection of 
victims. 6) The opinion of the expert-psychologist advocated in 
favor of the credibility of the complainant (Dahs, 2012)". 

In a later decision of the Federal Court of Cassation of 
Germany, the following was accepted: The Court of Appeal 
basically has to accept that the Court of First Instance acquitted 
an accused, because it cannot remove existing doubts. Appellate 


review is limited to whether legal malpractices (legal errors and 


10More generally, in all cases of “testimony against testimony“ (Aussage gegen 
Aussage), where one person contradicts another in the absence of other eyewitnesses, 
a strict test of the credibility of each is required: See. BGHSt 44, 153, 316; BGH NStZ 
—RR 2008, 2007; OLG Frankfurt StV 2011, 12. 
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procedural violations) were committed. Such a case exists, 
among others, when the evaluation of the evidence shows 
contradictions, ambiguities or gaps or conflicts with the rules of 
logic, the lessons of common experience and the safe diagnoses 
of science and technology (the last two cases are attributed with 
the term “gesichert Erfahrungssdtze”). A legal malpractice also 
exists when the court of substance, when assessing the evidence, 
limits itself to checking the aggravating evidence and their 
probative value separately and without attempting an overall 


weighing of the incriminating and exculpatory circumstances"’. 


11BGH, decision of 7.6.2011, 5 StR 26/11 (also published on internet):“Das 
Revisionsgericht hat es grundsatzlich hinzunehmen, wenn das Tatgericht einen 
Angeklagten freispricht, weil es Zweifel an dessen Taterschaft nicht zu tiberwinden 
vermag. Die revisionsgerichtliche Priifung beschrankt sich darauf, ob dem Tatgericht 
Rechtsfehler unterlaufen sind. Dies ist in sachlichrechtlicher Hinsicht etwa der Fall, 
wenn die Beweiswiirdigung widerspriichlich, unklar oder liickenhaft ist oder gegen 
Denkgesetze oder gesicherte Erfahrungssatze verst6Bt. Rechtsfehlerhaft ist es auch, 
wenn sich das Tatgericht bei seiner Beweiswiirdigung darauf beschrankt, die 
einzelnen Belastungsindizien gesondert zu erértern und auf ihren jeweiligen 
Beweiswert zu priifen, ohne eine Gesamtabwagung aller fiir und gegen die Taterschaft 
sprechenden Umstinde vorzunehmen. Der revisionsgerichtlichen Uberpriifung 
unterliegt ferner, ob tiberspannte Anforderungen an die fiir die Verurteilung 
erforderliche Gewissheit gestellt worden sind (st. Rspr.; vgl. etwa BGH, Urteile vom 
27. April 2010-1 StR 454/09, NStZ 2011, 108, 109, und vom 1. Februar 2011 - 1 StR 
408/10 Rn. 15). Zwar hat das Landgericht vorliegend die den Angeklagten 
belastenden Indizien dargestellt und gewiirdigt. Deren Bewertung gentigt den 
vorstehenden Grundsatzen jedoch in mehrfacher Hinsicht nicht (...) Die 
Beweiswiirdigung ist auch dariiber hinaus liickenhaft. Zwar kénnen und miissen die 
Griinde auch eines freisprechenden Urteils nicht jeden irgendwie beweiserheblichen 
Umstand ausdriicklich wiirdigen. Das Mafs der gebotenen Darlegung hangt von der 
jeweiligen Beweislage und insoweit von den Umstanden des Einzelfalls ab. Sind 
dabei-wie hier-erhebliche Belastungsindizien gegeben, muss das Tatgericht in seine 
Beweiswiirdigung und deren Darlegung alle wesentlichen fir und gegen den 
Angeklagten sprechenden Umstande und Erwagungen einbeziehen und im Gesamten 
betrachten (vgl. BGH, Urteile vom 22. Mai 2007-1 StR 582/06-und vom 22. August 
2002-5 StR 240/02, NStZ-RR 2002, 338 mwN; Brause NStZ-RR 2010, 329, 330 f.). 
Dem wird das angefochtene Urteil nicht gerecht (...)“. 
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The content of the objective evaluation and evaluation of 
evidence as well as the specific and detailed reasoning of the 
decision (facts, means of evidence, free and simultaneous 
objective evaluation and evaluation of evidence, response to the 
claims of the parties and considerations for the interpretation 
and application of the relevant rules of law), derives according 
to the Jurisprudence of the German Courts from the 
constitutionally enshrined principle of the rule of law and the 
principle of the rule of law or fair trial of art. 6 par. 1 of the 
ECHR, from which the obligation of the Court to ex officio 
clarify the case and find of the essential truth (see now art. 178 
par. 2 CCP) (Peters, 1985; Schmitt, 1992; Sarstedt, Hamm, 
2010; Roxin, Schiinemann, 2017)'’. In particular, there is a 
conflict with the rules of logic, when the argumentation during 
the evaluation of the evidence contains contradictions, 
ambiguities or gaps. The assessment is contradictory, when it 


results in conflicting findings (Satlanis, 1988)’. It is unclear 


12BVerfGE 133, 168, (199). 

13In a manslaughter trial, the Court of appeals accepted the following: The 
defendant, a record store owner, beat his mistress to death and had a possible intent to 
kill her. The defendant-so he accepted-did not want to kill his lover. He knew, 
however, that such severe blows and steps could cause fatal injuries, and he accepted 
it. When he was pounding and stomping, he didn't care about everything. In this 
situation, he acted with potential fraud. Previously, however, the Court of appeal 
found, based on two witness statements, that the defendant wanted to teach a “good 
lesson” by hitting and kicking his mistress, so that she would not think again about 
leaving him to go to someone else. There is a misjudgment of evidence here. Based on 
the in dubio pro reo principle, the accused should be sentenced only for fatal bodily 
harm (art. 29, 311 PC). There is an incorrect assessment, because it results in 
conflicting findings. The findings are contradictory, that the defendant wanted to 
intimidate his mistress, so that she would not leave him again to go to someone else, 
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when the real situation, which the judge sets as the basis of his 
judgment, cannot be diagnosed. A gap appears in the evaluation 
of the evidence, when the judge does not take into account and 
does not confront an established fact, when he considers a 
certain conclusion as certain and mandatory, although it is 
possible to draw another conclusion, or when the evaluation 
contains the so-called “conclusions at a _ distance” 
(Distanzschliisse). Here we are dealing with those cases in 
which the conclusions drawn are so far from a basis of fact that 
a certain belief beyond all doubt is not possible, since the proven 
and verified facts allow nothing more than a guess (Satlanis, 


1988)'*. A conflict with the rules of logic also exists when the 


and that the accused accepted her death, because her death would frustrate his 
intended exclusive sovereignty over to his mistress: see the above case in the decision 
of the BGH, StV 1983, 444. 

14In a trial for manslaughter with intent, the Court of appeal finds the two 
defendants guilty of complicity. The case goes something like this: Three days after 
giving birth, A leaves the maternity clinic with her newborn baby. From there her 
friend and father of child B picks her up by taxi and they go to the apartment building 
where they live. The next day, they report the newborn baby missing to the police 
station. They claim that they left it for ten minutes in the stroller at the entrance of the 
apartment building to buy medicine at a nearby pharmacy and that when they returned 
they found that someone had taken the infant. The Court considers as evidence the 
statements of two nurses, the taxi driver and the pharmacist and the apologies of the 
defendant. It is related to the formation of the belief about guilt, since the Court 
believes that the visit to the pharmacy was staged and that the two defendants wanted 
to "get rid of" the illegitimate newborn. Here reasonable doubts arise about the guilt 
of the defendant. The when, where and how of the act still remains unproven. In 
addition, there are no indications, based on which certainty could be formed about the 
guilt. Such indication would be e.g. a telephone conversation, which would have been 
overheard by a nurse, in which the defendants would talk about preparatory and future 
actions. Above all, however, the possibility of kidnapping the newborn child cannot 
be ruled out. The Court's conclusions are so far removed from a solid basis of fact 
(“remote inferences”) that they are mere guesses and conjectures. The evaluation of 
the evidence runs counter to the rules of logic: See the above case, slightly modified, 
in the decision of the BGH, NStZ 1981, 33. 
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judge does not evaluate at all the existing evidence, from which 
something other than what he came could result, that is, when he 
bases his judgments on certain pieces of evidence, disregarding 
others, from which it would be possible to adopt a different 
version (e.g. arbitrary preference of three of the five conflicting 
witness statements without justification and proof of 
unreliability or inaccuracy of the statements of the others or not 
taking into account and not evaluating the opinion of experts, 
who gave an opinion on the imputability of the accused or on 
the infliction of only completely minor injuries, thus excluding 
the version of torture). There is also a conflict with the rules of 
logic, when the judge follows unexamined and without checking 
its quality evidence, as e.g. the testimony of one or three 
witnesses or the confession of guilt on the part of the dying 
(cancer patient) accused, who intends to save the rich homicide 
perpetrator from being sentenced in exchange for the financial 
rehabilitation of his poor family (the Court will have to reject 
unconditionally and unexamined means of proof that produce 


formal truth)’, or when among several versions and 


15Therefore, if the accused who initially pleaded guilty in order to receive 
financial rewards from the perpetrator is persuaded by family members to reveal the 
truth in order not to stigmatize the family socially, the Court should freely but 
reasonably evaluate his initial admission and confession and not to be bound by it, 
when indeed the completed transaction is proved on the basis of bank transfers. We 
are of the opinion that the confession or admission of guilt, whether oral or written, 
should, both when it is not retracted and when it is expressly or implicitly retracted, be 
freely evaluated by the Court, which will be able to convict only if from the other 
evidence presented by the Prosecutor and the Defense or collected ex officio by the 
Court, the truth of the given confession or admission of guilt is confirmed beyond all 
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possibilities, which the totality of the means of evidence allows 
to be confronted, the judge arbitrarily chooses one, without 


confronting the others. 


The question of the assessment of the experts' opinion 

The Court is not bound to follow the opinion of the expert, but if 
it does not, it is obliged to justify its contrary opinion. It is the 
duty of the court of substance to justify why it did not take into 
account the opinion of the expert. Basically, the Court is entitled 
to freely evaluate the opinion of experts and not to follow their 
opinion, but is obliged to justify its contrary belief, citing e.g. 
reasons of bias, obvious errors or contradictions or expression of 
opinion based on probability rather than certainty of the expert, 
opposing reasoned opinions of another expert, who has superior 
scientific knowledge or invokes the safe diagnoses of science or 
technology or uses more modern diagnostic machines, detection 
methods etc. (Dahs, 2012; Roxin, Schiinemann, 2017) 
Especially regarding the assessment of expert opinion, the 
following applies (Satlanis, 1991; Margaritis, Satlanis, 2016): 
The judge is free to give the opinion of an expert the probative 
value due to it and of course not to follow it, if it does not 
inspire him with credibility or respect. However, the rules of 


logic oblige him to explain, because the opinion does not inspire 


doubt. 
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him with credibility or respect. It is not reliable e.g. the forensic 
report, when it is confirmed in it, that: 


“on 17.9.2016, after an examination, X.Ps. was found to have scrapes and 
bruises on various parts of the body and two concussions on the head caused 
by a solid object (a box according to the victim's statement) and forcing him 
to abstain from work for ten days”, 


while three reliable and objective witnesses who were in front of 
the episode testify, that on 17.9.2016 the accused, after a 
political argument in the village cafe, gave X. Ps. only two 
slaps. The above obviously false medical opinion may be due to 
bribery or close friendship or kinship with the sufferer, etc. An 
opinion does not inspire respect, especially when the expert (e.g. 
a graphologist) does not express himself with certainty, but with 
probability, in which case doubts arise, when the opinion 
contains contradictions or incorrect ascertainment of facts that 
are conditions for conclusions, or when there are doubts about 
the specialist knowledge of the expert. 

In these cases, the judge may not be convinced of the accused’s 
guilt, so the in dubio pro reo principle intervenes. It is possible, 
however, that the Court's obligation to clarify the case 
(Aufkldrungspflicht: art. 178 par. 2 CCP) imposes the carrying 
out of one more expert opinion or even more. Besides, there are 
cases in which, as long as there is certainly no question of 
malfeasance-solvency of the opinion or reliability of the expert, 
the judge is obliged to adopt the opinion of the expert and make 
it the basis of his factual findings. This is about the safe 
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diagnoses of science and technology. The judge no longer has 
discretionary power. He is bound by the opinion of the expert. 
So e.g. in a trial for abandoning a pregnant woman (art. 359 of 
the Penal Code-PC), the Court is obliged to declare the accused 
innocent, if the experts, based on the infallible determination of 
the blood groups of the accused and the alleged child, ruled out 
his paternity, even if all the witnesses believe that the child is his 
or the accused himself does not exclude the possibility that it is 
his. For the same reason, the Court must declare the accused t 
innocent in a trial for violation of the obligation to pay 
maintenance (art. 358 PC), even if there is a Civil Court decision 
that recognizes the accused as liable to pay maintenance, 
because in this case there is no the element, i.e. “he violates the 
maintenance obligation imposed on him by law”. Anyone who 
does not have the status of a biological father and therefore is 
not related by blood to the child, does not have a legal 
maintenance obligation. The same applies to rape trials, in 
which the sperm taken from the victim's vagina is tested in a 
laboratory and compared with the DNA of the accused to 
establish the most important evidence of his guilt or innocence. 
In order for the judge to be sure that he is dealing with safe 
diagnoses of science or technology (individual opinions cannot 
overturn the bindingness of the ruling opinion), he can and 


should perhaps request the opinion of another expert. The choice 


Yearbook of International & European Criminal and Procedural Law, vol. 1 ISSN:2732-9917 


362 


and preference of one of several conflicting opinions must not 
be “arbitrary”. It should be done with objective criteria and 
justified with logical arguments. Such, from the rules of 
consequential logic, criteria are mainly: 

a. The fact that an expert's knowledge is questionable. Reasons 
for such doubts are e.g. the obvious and glaring defects of the 
opinion or that the expert lacks the required expertise; 

b. The fact that the opinion is based on incorrect factual findings 
that are prerequisites for conclusions; 

c. The fact that the opinion contains contradictions or 
ambiguities; 

d. The fact that an expert has superior diagnostic means. 
Auxiliary means and procedures used by the expert for scientific 
or technical research are understood as such. These include e.g. 
machines, technical devices, a certain detection method and the 
tests; 

e. The fact that an expert has a higher scientific education 
acquired either after many years of experience and continuous 
involvement in practice or after postgraduate studies on a certain 
subject. So e.g. the opinion of a doctor of medicine relevant to 
his thesis might command more respect than that of a university 
professor; 

f. The fact that an expert appears to be unreliable, as lacking 


impartiality, neutrality, objectivity (reasons: friendship, enmity, 
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kinship, bribery, etc.), or the fact that he does not justify his 
opinion, although the provision of art. 198 CCP imposes on him 
the obligation to justify his opinion; 

g. The fact that an expert invokes the holding opinion about the 


existence of a safe diagnosis of the science or technique. 


The rules of logic 

There is respect for the rules of logic, when the Court: a) 
mentions the evidence in its content (witnesses, documents, 
expert reports, autopsy report, confession of the accused, 
evidence, etc.), on which it bases its judicial conviction, and 
establishes, by evaluating them, convincingly their solvency and 
reliability, b) at the same time comes into confrontation with 
those, which allow another version and thus oppose his 
conviction (witness statements, documents, statements and 


allegations of the accused (Dahs, 2012)'°), in order to 


16Without reference to the rationale for the decision of the defendant's 
statements and claims and their assessment, the German Federal Court of Cassation 
cannot check whether the factual situation was established correctly and without 
erroneous assessments. For example, the conviction was overturned against a senior 
physician, who was accused of having installed an unqualified and unsuitable doctor 
("negligently assigning") to perform night duty, through whose mistakes the death of 
a patient occurred, and that he could have diagnosed from the in advance the 
inadequacy of this doctor, because the position of the accused regarding the charge 
and the evaluation of this position were not mentioned in the decision. Regarding this 
see BGH NStZ 1992, 49; StV 1984, 64; 1983, 8. According to Dahs: “(...) Die 
Wiedergabe der Einlassung des Angeklagten im Urteil ist in § 267 nicht 
vorgeschrieben. Gleichwohl halt es die Rechtsprechung fiir erforderlich, die 
Einlassung des Angeklagten in der Hauptverhandlung (§ 243 V 2) zu dem 
Schuldvorwurf in die Urteilsgriinde aufzunehmen und zu wiirdigen. Ohne die 
Wiedergabe der Einlassung und ihrer Wiirdigung kann das Revisionsgericht in der 
Regel nicht nachvollziehen, ob der Beurteilung des Sachverhalts “plausible” und 
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demonstrate their unreliability, while it is not required to report 
and evaluate those, from which no other versions and 
possibilities arise (e.g. witness statements completely unrelated 
to the provable facts), and c) evaluates the quality of all the 
evidence, indeed distinguishing between on the one hand the 
suitability-solvency of those that allow the Court due to the 
absence of defects to support and base on them his conviction 
(Zuverldssigkeit) and, on the other hand, their credibility, which 
is mainly related to the moral status, law-abiding living, 
neutrality, impartiality and objectivity of people 


(Glaubwiirdigkeit) (Dahs, 2012)'’. 


insbesondere im Hinblick auf den subjektiven Tatbestand rechtlich fehlerfreie 
Erwagungen zugrunde liegen. Fall: Gegen einen Chefarzt war der Vorwurf erhoben 
worden, er habe einen fachlich und charakterlich ungeeigneten Arzt zum Nachtdienst 
eingesetzt, durch dessen Fehler ein Patient zu Tode gekommen sei. Die personlichen 
Mangel des Arztes hatte er vorher erkennen miissen. Wegen der fehlenden 
Wiedergabe der Einlassung des Chefarztes zu diesem Punkt und ihrer Wirdigung war 
das Revisionsgericht auBerstande, die Annahme des Tatrichters rechtlich zu 
liberpriifen, der Chefarzt habe die Mangel des von ihm zum Nachtdienst eingesetzten 
Arztes friiher erkennen kénnen. Das Urteil wurde aufgehoben”. Therefore, the 
Supreme Court errs in one more point of the specific and detailed reasoning of the 
decision: The Court of substance has, according to the established jurisprudence of the 
Supreme Court, an obligation to “answer” and to understand a special and detailed 
reasoning only with regard to the “self-contained allegations” presented by the 
accused (or his counsel). On the contrary, it has no such obligation regarding the 
simple (even justified) denial of the accusation or regarding the simple factual 
arguments of the accused. However, the negative allegations of the charge should also 
be answered (such as the allegation of non-contributory negligence), given that the 
defendant's statements are evidence and therefore should be included in the reasoning 
of the objective evaluation of the evidence and the confrontation with the other means 
of evidence, so that no doubts about the guilt of the accused are created. 

17BGH StV 2011, 3; BGH NStZ-RR 1999, 45; BGH NStZ 2007, 538; StraFo 
2007, 332; JR 2007, 127; BGH StraFo 2010, 386; BGH NStZ-RR 2011, 214; BGHSt 
35, 308, 316; BGH NStZ 2011, (the credibility of the absent witnesses) and “la 
fiabilité de leurs dépositions” (the solvency and appropriateness of their testimony) 
correspond to the English terms credibility and reliability and the German terms 
Glaubwiirdigkeit and Zuverlassigkeit, where the term Glaubwiirdigkeit means the 
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Thus, in the context of the free objective evaluation of evidence, 
evaluating e.g. the Court the reliability and evidentiary weight of 
an expert report (graphological, accounting, psychiatric, etc.) 
considers this as of superior value compared to another, because 
it comes from objective, reliable and competent scientists, who 
possess superior scientific knowledge, are invoked the safe 
diagnoses of science and technology and use the most modern 
diagnostic machines, or evaluates the ability of the witness to 
see, hear and perceive the events from a distance (solvency) or 
the credibility of the witness, which is usually not present in 
persons who are relatives of the accused, who have been 
convicted of a crime, who have received benefits from the 
accused or the victim, who are in rivalry and enmity with the 
accused or the victim or who perform, such as e.g. the 
employees, in a dependency relationship with the accused or the 
victim (Peters, 1985; Satlanis, 1998; Niyungeko, 2005; Sarstedt, 
Hamm, 2010; Beulke, 2016; Roxin, Schiinemann, 2017)’. 


reliability of people who have a moral character, law-abiding living, neutrality, 
impartiality and objectivity, while the term Zuverlassigkeit means the solvency and 
suitability of the means of evidence that allow the Court to accept the absence of 
defects in them (e.g. the will is legible, the witness sees and hears well, etc.) to 
support and base his conviction on this evidence. The ECtHR uses the above French 
and English terms in its decisions. 

18According to Satlanis (1998): (each time with further references to German 
jurisprudence and legal theory), where the “Revisibilitat der freien 
Beweiswiirdigung”, i.e. the appellate reviewability of the free evaluation of the 
evidence and the possibility of overturning the court decision for an incorrect 
evaluation of evidence, is constantly emphasized. It is worth pointing out that in the 
jurisprudence of international Courts and the legal theory of international law there is 
no mention of the free objective evaluation of evidence, which is purely a product of 
German legal theory and jurisprudence, but only of factors and reasons that influence 
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Especially during the examination of a witness, all the 
circumstances that can determine his ability-suitability-solvency 
and reliability should be investigated and weighed, such as the 
following: How did the witness perceive and know what he 
testified? Is he involved in a conflict of interest? Does he have 
the ability to perceive and remember events or what was said 
accurately? Does it represent and describe without gaps and 
contradictions the actual events? Has he been caught provably 
lying at any point or points? However, the latter does not infer a 
binding rule prohibiting the Court from generally taking into 
account the testimony of the witness, especially if there is 
evidence that strengthens his credibility (Beulke, 2016). 

The rules of logic also impose not the rejection as inadmissible 
of the confession of guilt or the testimony of the witness, if the 
accused or the witness retracted the confession (admission) of 
guilt or his previous testimony, but the obligation of the Court to 
evaluate with the help of reinforcements evidence and to 
investigate when the accused or witness told the truth. For 
example, the witness may have initially testified to the truth, 


given other evidence, and then retracted his testimony due to 


positively or negatively the probative power and weight of the evidence, without the 
concept of the free objective evaluation of evidence having received due theoretical 
treatment. Thus, e.g. reference to the honesty, prestige and social reputation of the 
witness, to the impartiality of the witness, to the contradictory statements of a witness, 
to the fact that the witness does not expect benefits from the outcome of the trial, to 
the impartiality and neutrality of the author of a geographical map, to the technical 
quality (good or bad) of a geographical map, etc. 
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bribery or out of fear, because he was threatened by the accused, 
or initially withheld the truth for fear of reprisals and then 
encouraged by a lawyer to testify as a witness to the truth. 

In particular, the free evaluation of the evidence is not allowed 
to show gaps (Liicken). The duty of the Court of substance (of 
first and second instance) is to describe, in the context of the 
evaluation of the evidence, the means by which it reached the 
conclusions and factual findings that formed the basis of the 
decision. In addition, this must exhaustively assess in terms of 
their solvency and reliability all the evidentiary means used in 
the hearing procedure, as long as some favorable or unfavorable 
conclusions are drawn from them for the accused (BGH NStZ 
2007, 113; NJW 1999, 1562; NStZ 1985, 184), so that the 
evaluation of the evidence can be reviewed by the Court of 
Appeal (BGH StV 1997, 173). Thus, a legal malpractice may lie 
in the fact that the Court of substance unexamined and without 
evaluation adopted as true the testimony of a witness or the 
accused or did not correlate and contrast it with other means of 
evidence (BGH NStZ-RR 2009, 290; BGHSt 50, 80, 85). A gap 
in the evaluation of the evidence also exists when the Court did 
not confront the negative allegations of the accused (did not 
respond to them) or left them without taking them into account 
and properly evaluating them, from other sources (e.g. a 


document), substantial favorable circumstances for the accused 
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(BGH NStZ 2007, 113; BGH StV 1991, 485; OLG Stuttgart, 
StV 2010, 636) or a favorable indication for the accused, in 
which case doubts are generated and the principle in dubio pro 
reo must be adopted (BGHSt 36, 286, 290). Legally flawed, 
moreover, according to the German Annulment Court, is the 
evaluation of the evidence, when the conviction is based on 
witness statements, “which were confirmed by other evidence”, 
without further explaining what this evidence is (BGH StV 
2011, 525), or when the Court is not confronted with obvious 
other possibilities and versions (nahe liegende andere 
Moglichkeiten), such as e.g. the state of defense, which 


remained unexamined and give another form to the case. 


Special cases 

Special mention and reference should be made at this point and 
immediately below: a) for the evaluation of the statements of the 
co-accused, b) for the evaluation of the witness testimony, 
which was introduced in the hearing process, although it was 
never examined by the accused, either with the hearing witness 
examination or by reading the witness examination report and c) 
to evaluate the testimony of a protected witness. 

The co-accused (whether tried together with or separately from 
the accused or other co-accused) has a tendency to try to shake 


off the burden of guilt from himself and shift it to another or 
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others, especially when he wants to get revenge on the accused 
or the prosecuting authorities he has been promised benefits, and 
for this reason his testimony is precarious (“guilty of guilt’), so 
that his statements can only be taken into account if they are 
verified by other means of evidence (BGHSt 48, 161; BGH StV 
2011, 4; BGH NStZ 2009, 403; 2004, 691). For this reason, art. 
211 CCP (testimony of a co-accused) very wisely states: “Only 
the testimony or the apology of a person co-accused for the 
same act is not enough to convict the accused”. The Supreme 
Court’s-AP 484/2015 decision very correctly accepted: 


“According to art. 211 of the CCP, only the testimony or the explanation or 
the apology of a person co-accused for the same act cannot be taken into 
account for the conviction of the accused. The above article does not 
introduce a direct evidentiary prohibition, but in fact it is a rule of evaluation 
of the evidence, which works to clarify and supplement the basic principle of 
art. 177 CCP, which does not catalyze, nor does it prohibit the use of the 
apology or testimony of the co-accused, which does not cease to be a means 
of evidence; it is merely an instruction to the Court not to be satisfied with 
the testimony or apology of the co-accused in the search for the truth, but to 
extend its search to other evidence and to try to document his judicial 
conviction. However, the above provision is not violated, when the Court, in 
forming its decision on the guilt of the accused, does not rely exclusively on 
the witness statement or the apology of the co-accused, but in combination 
both on this and on the statements of other witnesses as well as on the 
documents read (...)”. 


In the provision of art. 211 CCP, there is in fact both an 
evidentiary prohibition and a rule of free objective evaluation of 
evidence. In other words, it is forbidden to use the witness 
statement or the apology of the co-accused for the same act 
alone to convict a person, because there is a risk of 


misdiagnosing the truth. Those accused of the same act being 
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tried are not reliable based on the age-old principle “guilty is not 
guilty” (whoever is alleged to be guilty cannot by his testimony 
make another guilty). The co-accused is a person who wants to 
shift the burden of guilt or to avenge an alleged revelation of 
him as a perpetrator before the police, or he tells lies out of a 
mental need to avoid bearing the burden of guilt himself. It is, 
therefore, a witness of reduced credibility. For this reason, art. 
211 CCP states that the mere testimony or apology of a person, 
who is co-accused for the same act, is not sufficient to convict 
the accused. The meaning of this provision is that in order for a 
conviction to follow, in addition to the aggravating testimony of 
the co-accused, there must be additional and supporting 
evidence. The violation of this provision, in accordance with the 
AP 454/2009, causes invalidity, because the rights of the 
accused are violated (art. 171 par. 1 lett. d' CCP), and is a reason 
for appeal. Example: A complains that together with B, with 
whom he had homosexual relations and who left him and is now 
connected with C, they were selling drugs (heroin and cocaine) 
in large quantities. Until now, A's complaint is forbidden to be 
exploited. If, however, A testifies that there is a joint account of 
300,000E. in bank X, in which A and B deposited the illegal 
profits from time to time alternately during a period of three 
years during which they were both unemployed, then there is 


now no doubt that A and B are guilty of selling drugs, especially 
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if A revealed who they were buying from and selling to. 
Therefore, if some laws provide for and allow the deposition of 
co-accused in exchange for their impunity or lighter criminal 
treatment, with the aim of dismantling gangs and criminal 
organizations by the police (see, articles 187 PC on the criminal 
organization, 187A PC for terrorist acts and 187C PC or art. 27 
of L. 4139/2013 for the trafficking of addictive substances, 
where measures of leniency are provided for), of course, it is 
mandatory during the application of these provisions to show the 
utmost care, which is required by the provision of art. 211 CCP. 

In addition, the accused has, according to art. 6 para. 3ECHR, 
the right to examine the prosecution witness either during the 
pre-trial or during the hearing procedure, in order to be able to 
demonstrate his possible unreliability through questions and 
observations, while in a different case the use of his deposit is 
prohibited. However, this right is not absolute and may be 
limited, when the prosecution witness who testified or made 
statements has died, is unable to attend the hearing for health 
reasons, resides at an unknown address, fears reprisals and 
remains anonymous, etc., so that his testimony and substitute 
evidence (hearsay, witness examination report, audio-visual 
presentation, etc.) will be allowed to be used admissibly, as long 
as the credibility of the witness can be tested in another way 


(besides the examination by the accused) and to confirm the 
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truth of his testimony based on other evidence (supporting 
evidence), without leaving the slightest doubt. In any case, the 
conviction may not be based solely on the testimony of a 
witness who was not examined by the accused. 

In one of its innumerable similar decisions, the ECtHR 
(27.6.2017, Valdhuter v. Roumanie, case n. 70792/10) referred 
again to the jurisprudence acquired by the cases of Al-Khawaja 
and Tahery v. the United Kingdom [GC], n. 26766/05 and n. 
22228/06, § 118, ECHR 2011 and Schatschaschwili v. Germany 
[GC], n. 9154/10, §§ 111-131, ECHR 2015 and very succinctly 
reminded, that only then the statements of a witness who did not 
appear are allowed to be taken into account against the accused 
(otherwise there will be a violation of the rights of the Defense 
and a risk of misdiagnosis of the truth) in the hearing process 
and was not examined at all by the defense counsel or by the 
accused"’, either through the reading of the statements he gave 
or through an audio-visual device or through what another 
witness who heard the critical events from him (hearsay witness) 


testifies, if there was one important reason for the witness's non- 


19Here the defendant will not be able to exercise his right to examine or request 
the examination of prosecution witnesses and thus enjoy a judicial or fair trial (see art. 
6 par. 1, 3 d' of the ECHR), submitting to the “original” witness questions, 
demonstrating all the negative elements of his personality (e.g. that he does not see or 
hear well or that he is immoral and criminal in character or that there is enmity or 
rivalry between them or that he was helped by the prosecuting authorities to accuse 
with in exchange for his exoneration from criminal conduct) and thereby creating 
substantial doubt as to the reliability of the evidence presented by the prosecutor 
(prosecuting authority). 
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appearance (death, fear of reprisals, disappearance abroad, etc.: 
“absence owing to death or fear or the witness's 
unreachability”), if the testimony of the deceased prosecution 
witness was the only or the decisive one evidence of the 
accused's conviction and whether there were sufficient 
countervailing factors, including robust procedural safeguards, 
which to compensate for the problems caused to the defense as a 
result of the acceptance of unexamined and unverified evidence 


and to ensure the rule of law of the trial as a whole (sec. 43ff.)””. 


20ECtHR, 27.6.2017, Valdhuter v. Roumanie, n. 70792/10: “44. Dans son arrét 
Schatschaschwili (précité, § 107), la Cour a rappelé que, selon les principes dégagés 
dans l’arrét Al-Khawaja et Tahery précité, l’examen de la compatibilité avec l’article 
6 §§ 1 et 3 d) de la Convention d’une procédure dans laquelle les déclarations d’un 
témoin qui n’a pas comparu et n’a pas été interrogé pendant le procés sont utilisées a 
titre de preuves comporte trois étapes (ibid., § 152). Ainsi, la Cour doit rechercher: i. 
s'il existait un motif sérieux justifiant la non-comparution du temoin et, en 
conséquence, |’admission a titre de preuve de sa déposition (ibid., §§ 119-125); ii. si 
la déposition du témoin absent a constitué le fondement unique ou déterminant de la 
condamnation (ibid, §§ 119 et 126-147); et iii. s’il existait des éléments 
compensateurs, notamment des garanties procédurales solides, suffisants pour 
contrebalancer les difficultés causées 4 la défense en conséquence de |’admission 
dune telle preuve et pour assurer l’équité de la procédure dans son ensemble (ibid., § 
147). 45. Il y a lieu d’insister sur ce que le manque de motifs sérieux justifiant 
Vabsence d’un témoin a charge constitue un élément de poids s’agissant de 
l’appréciation de l’équité globale d’un procés; pareil élément est susceptible de faire 
pencher la balance en faveur d’un constat de violation de l’article 6 §§ 1 et 3 d) de la 
Convention (ibid., § 113 in fine). De plus, le souci de la Cour étant de s’assurer que la 
procédure dans son ensemble était équitable, elle doit vérifier s’il existait des éléments 
compensateurs suffisants non seulement dans les affaires ot les déclarations d’un 
témoin absent constituaient le fondement unique ou déterminant de la condamnation 
de l’accusé, mais aussi dans celles oti elle juge difficile de discerner si ces éléments 
constituaient la preuve unique ou déterminante mais est néanmoins convaincue qu’ils 
revétaient un poids certain et que leur admission pouvait avoir causé des difficultés a 
la défense. La portée des facteurs compensateurs nécessaires pour que le procés soit 
considéré comme équitable dépendra de l’importance que revétent les déclarations du 
témoin absent. Plus cette importance est grande, plus les éléments compensateurs 
devront étre solides afin que la procédure dans son ensemble soit considérée comme 
équitable (Seton v. Royaume-Uni, no 55287/10, § 59, 31 mars 2016 (...))”. 


Yearbook of International & European Criminal and Procedural Law, vol. 1 ISSN:2732-9917 


374 


Sufficient countervailing factors to offset the problems caused to 
the defense as a result of the admission of unexamined evidence 
and to ensure the fairness of the trial as a whole could be the 
existence of a video recording the examination of the 
prosecution witness in the cross-examination and may to allow 
the Court and the defense to see his reactions when asked 
questions and to form a certain impression of his credibility, the 
opportunity given to the defense at the hearing to ask the witness 
written questions through third parties, the existence of 
supporting evidence (e.g. documents, witness statements in 
which the deceased witness revealed important facts, evidence, 
report of a medical examiner or other expert, etc.), which 
advocate for the truth of what the deceased witness testified. 

Art. 218 CCP provides for the protection of witneses the 


following: 


“1. During the criminal proceedings for the acts of forming or participating in 
a criminal organization of art. 187, par.1 CCP or a terrorist organization of 
par. 2 of art. 187A of the CCP and for related acts, measures may be taken to 
effectively protect against possible revenge or intimidation of essential 
witnesses, persons who, according to art. 187C of the CCP, help to reveal 
criminal activities or their relatives. 2. During the criminal proceedings for 
the criminal acts of human trafficking according to articles 323A and 348 
par. 2 of the CCP, as well as for the criminal acts of illegal trafficking of 
immigrants according to articles 29 par. 5 and 6 and 30 of L. 4251/2014, 
measures may be taken, in accordance with the provisions of par. 4, for the 
effective protection against possible revenge or intimidation of the victim of 
these acts, as it is characterized according to the provisions of par. j' and k' of 
par. 1 of art. 1 L.4251/2014, the relatives of the victim or the essential 
witnesses, even when any of the above-mentioned criminal acts have not 
been committed in the context of organized crime in accordance with the 
provisions of art. 187 par. 1 PC. 3. In cases related to the criminal acts of 
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articles 159, 159A and 235 to 237A PC, even if they were not committed in 
the context of a criminal organization, it is possible to provide witnesses of 
public interest according to art. 47, to private individuals according to art. 
255 and to any other person substantially contributing to the disclosure of the 
above criminal acts or, if this is deemed necessary, also to the relatives of the 
aforementioned persons, the protection provided for in par. 4 against 
suspected acts of intimidation or retaliation. 4. Protection measures are 
guarding with appropriately trained police personnel, the deposition using 
electronic means of audio and visual or only audio transmission, the failure to 
mention in the examination report the name, place of birth, residence and 
work, profession and age, which are ordered by the competent misdemeanor 
prosecutor, the change of identity details, as well as the transfer or 
reassignment or secondment for an indefinite period of time, with the 
possibility of revocation, of public servants, which are decided in derogation 
from the written provisions by the competent Ministers, following a 
recommendation from the competent misdemeanor prosecutor. The 
ministerial decision may provide for its non-publication in the Government 
Gazette, as well as other ways of ensuring the secrecy of the act. Protection 
measures are taken with the consent of the witness, do not limit his individual 
freedom beyond what is necessary for his safety and are interrupted if the 
witness requests it in writing or does not cooperate for their success. 5. 
During the procedure in the audience the witness whose identity details were 
not revealed, is called by the name mentioned in his examination report. The 
Court can order the disclosure of the real name of the witness, if this is 
requested by the prosecutor or a party or ex officio. In any case, the Court can 
order what is defined in art. 354. 6. If the identity of the witness has not been 
revealed, his testimony alone is not enough to convict the accused (...)” 


Therefore, the provision of art.218 CCP mentions the crimes, for 
the proof of which it is possible to use protected witnesses, the 
protection measures that are allowed to be taken with the 
consent of the witness, the possibility of the Court to order the 
disclosure of his identity details witness and most importantly: 
“If the identity of the witness has not been revealed, his 
testimony alone is not enough to convict the accused”. In other 
words, supporting evidence is required to convict the accused. 


It is mentioned here the ECtHR’s jurisprudence regarding 
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witnesses who were not examined at all by the accused. Art. 6 
par. 3 d) ECHR gives the accused the right to closely examine 
the prosecution witnesses himself or his counsel either in the 
pre-trial or in the hearing at least once. This is provided for by 
the ECHR to prevent the misdiagnosis of the truth and 
miscarriages of justice that would harm the accused. Thus, the 
accused has the opportunity to examine the “original” witness, 
asking him questions, demonstrating all the negative elements of 
his personality (e.g. that there is chronic enmity or rivalry 
between them) and thus creating substantial doubts as to its 
reliability and solvency. Basically, a prohibition on the use of 
the testimony of the prosecution witness is produced and exists, 
when the accused did not have the opportunity to examine in 
person or through his counsel the deceased witness who did not 
appear at the hearing even once in the pre-trial. If the national 
courts do not accept the above evidentiary prohibition, the 
ECtHR will charge them with a violation of the accused's claim 
to a fair trial (art. 6 par. 1, 3 d ECHR). 

One would therefore reasonably argue that the use of the 
testimony of protected witnesses, who were not examined by the 
accused or his counsel, is contrary to the requirements of the 
ECHR. However, exceptions to this evidentiary prohibition may 
be accepted by the Court, if there are important reasons for the 


witness not appearing, such as e.g. the witness's fear for his life 
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due to reprisals, his disappearance abroad and the subsequent 
death of the witness. In these cases, the testimony of the 
essential witness for the prosecution is introduced into the 
evidentiary process and placed at the discretion of the national 
Court with substitute evidence. Such is the reading of the 
examination report of the witness that contains his testimony in 
the preliminary trial and the hearsay witness, that is, the one 
who testifies at the hearing what he heard from the deceased 
eyewitness and hearsay witness. In these cases, however, the 
Court, if it wishes to make use of the testimony of the witness 
who did not appear and was not examined by the accused, will 
have to look for corroborative evidence (as the ECtHR typically 
mentions), i.e. other means of proof (testimony statements, 
documents, autopsy, expert testimony, evidence and evidence of 
the crime), which confirm the testimony of the deceased witness 
as true without the slightest doubt. All this has been accepted by 
the ECtHR in fixed jurisprudence until today, given that all its 
decisions to date (issued at least 30 per year on such issues) 
constantly refer to the jurisprudential acquis resulting from the 
decisions of the Grand Chamber in the case of Al- Khawaja and 
Tahery v. United Kingdom (judgment of 2011 and case n. 
26766/05) and Schatschaschwili v. Germany (judgment of 2015 
and case n. 9154/10). 

But what is valid in ECtHR Jurisprudence with those who 
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remain anonymous and confidential witnesses? The ECtHR has 
formulated the above-mentioned standing jurisprudence not only 
for the witness who was not examined by the accused and who 
did not appear but whose identity is known, but also for 
protected witnesses who testify anonymously or confidentially, 
that is, with a pseudonym and with the identity information 
hidden. Ad hoc decisions on confidential and unexamined 
prosecution witnesses can be found on the Internet and on the 
ECtHR website. The following decisions, which require 
corroborating or supporting evidence and refer to other 
decisions of the ECHR (Roxin, Schiinemann, 2017)’: 

1)ECtHR, 12.1.2017, Baték and Others v. the Czech Republic, 
n. 54146/09: Convicted for bribery Czech customs officials who 
checked trucks at the border with Slovakia let the drivers 


through in exchange for gifts in euros on a priority basis, 


21ECtHR, 17.11.2005, Monika Haas v. Germany, n. 73047/01: “Having regard to 
the proceedings as a whole, and considering the alleged shortcomings together, as 
required by article 6 §§ 1 and 3 (d) (see, in particular, Doorson, cited above, p. 474, § 
83), the Court observes that there has been an accumulation of hearsay evidence in the 
proceedings against the applicant. Various witnesses had introduced into the main 
hearing the statements of witnesses whom the applicant, for different reasons, had no 
opportunity to examine or have examined. However, the domestic courts made 
considerable efforts to obtain oral testimony notably from Said S. and assessed his 
depositions, as well as those obtained from the anonymous informers and B., very 
carefully. Given that the applicant’s conviction had also been based on several further 
items of evidence, the Court finds that the rights of the defence had not been restricted 
to an extent incompatible with the guarantees of article 6 §§ 1 and 3 (d)”. See the 
authors: Roxin and Schtinemann that references is made to the above decision of the 
ECtHR and the similarity of the ECtHR's jurisprudence with the German Federal 
Court of Cassation's jurisprudence on the question of the utilization and positive 
evaluation of hearsay witnesses who contribute confidential witness statements to the 
trial under the condition of the existence of corroborating or supporting evidence is 
pointed out. 
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without delay and without problems. The Court based their guilt 
on the testimony of some truck drivers and on the statement of 
the police agent who had worked at the customs office and was 
examined as a confidential witness. Testimony was compared 
with documents, agency records and a database linking the 
defendants to the time of truck drivers' customs clearances. The 
ECtHR rejected the applicants' appeal on the grounds of non- 
examination of the confidential witness, because it found that 
there was supporting evidence. 

2)ECtHR, 12.12.2013, Donohoe v. Ireland, n. 19165/08: A 
police inspector with 25 years' experience in countering 
subversive organizations had gathered information from police 
officers and other officials that the defendant was a member of 
the terrorist organization "Irish Republican Army" (IRA). 
However, he did not name the persons from whom he had 
collected the information. The ECtHR also rejected the 
applicant's appeal for non-examination of the secret witnesses, 
because it found that there was supporting evidence 
(Mapyapitns, 2011; Kwvotavttwidns, 2012; ManadapaKn, 
2017; Kovotavtwwidn, 2017; Satlanis, 2020)”. 


22By the way, it should be pointed out that this decision is related to the hearsay 
witness and under the condition of the existence of corroborating or supporting 
evidence, it overturns the provision of art. 224 of the Greek CCP. In the jurisprudence 
of the Supreme Court (AP 1914/2010) the non-disclosure by the hearsay witness of 
the name of the informer is not associated with absolute invalidity, when it is 
established that the testimony of the witness in question has been taken into account 
together with other evidence: “It has been established that the taking into account the 
testimony of the witness in question together with the other evidence, even if he was 
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3)ECtHR, 23.6.2015, Balta et Demir v. Turkey, n. 48628/12: 
After the ECtHR reiterated the jurisprudence (Al-Khawaja et 
Tahery v. Royaume-Uni), in the case of two Turks who had 
been convicted of participation in an illegal Kurdish 
organization, it accepted that only the testimony of the 
confidential witness without the existence of corroborating 
evidence cannot establish guilt, otherwise the defendant's claim 
to a fair or just trial is violated. Thus, it accepted the appeal. 

4)ECHR, 1.2.2018, Asani v. the former Yugoslav Republic of 
Macedonia, n. 27962/10: Here the appellant Asani had been 
accused of a murderous attack on an internet cafe and convicted 
on the basis of the testimony of three confidential witnesses. 
After the ECtHR reiterated the jurisprudence (Al-Khawaja et 


Tahery v. Royaume-Uni and Schatschaschwili v. Germany), it 


asked to reveal the informant, does not entail the invalidity of the procedure, because 
no procedural sanction is provided for the violation and therefore no grounds for 
appeal are created there (AP 1166/2006, 1956/2003, 122/2003, 783/2001 and 
244/1999)”. Further in AP 1300/2014, “The admissibility of the witness's testimony 
by hearsay or witness's testimony results from the provision of art. 224 par. 2 CCP, 
which obliges him to name the source of his information. The legislator (...) weighed 
the goods of the search for the essential truth and the protection of the witness on the 
one hand and the protection of the rights of the accused on the other and gave priority 
to the latter. However, although the court is obliged not to make use of such witness 
testimony, which was made in violation of the law, its evaluation together with other 
evidence does not entail the invalidity of the procedure, because a procedural sanction 
for the violation of the aforementioned provision of art. 224 par. 2 is not provided for, 
nor does this violation create a ground for appeal, since such a ground for appeal is 
not included in the restrictive regulation of art. 510 CCP”. According to 
Konstandinidis: “Furthermore, it is clear that such a police officer's statement must 
have or maintain its probative value, as long as it is cross-referenced with other means 
of evidence. On the contrary, it has no value, especially after the enactment of art. 224 
par. 2 CCP. Therefore, such police statements should only serve to reinforce or 
supplement the facts, which have already been proven by other means of evidence 


ee 
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accepted that the testimony of the secret witnesses was not 
corroborated by the other evidence, especially because the 7 
patrons of the cafe did not recognize the accused as the 


perpetrator. Thus, it accepted the appeal in this case as well. 


ECHR jurisprudence-Conclusions 

ECtHR, 27.4.2017, Asatryan v. Armenia, n. 3571/09: The 
applicant was convicted of attempted murder against 
businessman and former MP M.G., while her co-defendant Y.W. 
was convicted of complicity in this act. The applicant 
complained that she did not enjoy a fair trial, which was a result 
of the Court of Appeal's admission of witness statements from 
the pre-trial that were not read at the hearing and its inability to 
examine these witnesses (3. The applicant alleged, in particular, 
that she had been denied a fair trial as a result of admission by 
the Court of Appeal of pre-trial witness statements that were not 
read out in Court and her inability to examine those witnesses). 
In particular, the following took place: On 29.12.2001, a bomb 
was planted in M.G.'s car, which exploded as soon as he started 
the engine, but he survived without serious injuries. The 
prosecution on the same day began taking statements and 
gathering evidence. M.G. pointed out as the only possible 
perpetrator the applicant's ex-husband A.G., with whom he had 


significant disagreements over business-related issues. A.G. he 
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admitted despite these disagreements but denied his guilt, saying 
that he was the night before the incident at his home with his son 
V.G. The latter was arrested on the same day as a suspected 
perpetrator, but the charges against him were dropped after a 
few months, since they were not proven. On 18.2.2002, A. At., a 
friend of A.G., was questioned as a witness, who stated that he 
was aware of his problems with M.G. and that the applicant was 
always against the joint ventures of A.G. with M.G., whom he 
considered a fraud: (...) and that the applicant had always been 
against A.G. doing business with M.G. since she considered the 
latter a “scammer’’). On the same day, A.A., a neighbor of A.G., 
testified as a witness, saying that about a year ago the applicant 
complained about M.G., because he owed them some money. 
On 29.1.2002 L.G., applicant’s daughter, testified that the 
parents had maintained good relations and the family was in 
contact almost every day. She also stated that, most of the time, 
the applicant stayed in the apartment where the father lived. On 
21.2.2002 A.B., a neighbor of the applicant, stated that he had 
known the applicant's family since 2001. On 16.9.2005 Y.W., a 
friend of the family, was arrested following the discovery of a 
large quantity of firearms and explosives in his house. Shortly 
after, Y.W. confessed to M.G.’s attempted murder and stated 
that he had acted on the applicant’s orders. On 23.9.2005 the 


applicant was arrested and charged with instigation of attempted 
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murder and property damage. The list of witnesses in the trial 
court included L.G. but not the A. At., A.A. and A.B. At trial the 
Y.W. retracted his pre-trial statements, claiming that they had 
been obtained under duress. The applicant denied any 
involvement in the attempted murder of M.G., saying that she 
had been divorced since 1999 and had since been living with her 
daughter L.G. in another apartment, while her ex-husband A.G. 
lived with their son V.G. She also stated that at some point she 
had been asked to sign some documents in relation to a contract 
between A.G. and M.G. since the contract concerned the sale of 
the house where she used to live, which she did. However, in 
general she had no connection with A.G. and tried not to 
maintain any contact with him. At the hearing on 22.6.2006 the 
applicant's lawyer requested that L.G. not testify as a witness, 
because she was the applicant's daughter, which was accepted. 

On 12 October 2007 the District Court found the applicant 
guilty as charged and sentenced her cumulatively to nine years’ 
imprisonment. Y.W. was also convicted. The first-instance 
Court accepted as proven that the applicant ordered the murder 
of M.G., because the property disputes she had with her ex- 
husband A.G. also affected her property rights, and relied 
mainly on the statements at the hearing of S.A., Y.W.'s husband, 
and L.C., her former colleague, and the fact that the applicant 
had been involved in litigation with M.G., which indicated, that 
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both she and A.G. they had close relations with the latter. In the 
course of the proceedings before the Criminal Court of Appeal 
Y.W. retracted his statements made before the District Court and 
submitted that in reality he had organised the explosion of 
M.G.’s car upon the applicant’s request. However, he had no 
intention of killing M.G., but was trying to frighten him. The 
applicant maintained her defence. 

On 18 June 2008 the Criminal Court of Appeal dismissed the 
applicant’s appeal and upheld the judgment of 12 October 2007 
as regards her conviction and sentence, while Y.W.’s sentence 
was reduced. In its judgment the Court of Appeal, inter alia, 
established that although the applicant had divorced A.G., she 
had maintained a family-like relationship with him and 
expressed her annoyance at M.G.’s actions in the presence of 
different people. In this respect, the judgment of the Court of 
Appeal referred to L.G.’s pre-trial statement of 29 January 2002, 
A.At.’s pre-trial statement of 18 February 2002, as well as the 
pre-trial statements of two neighbours, A.A. and A.B., made on 
18 and 21 February 2002 respectively. On 15.12.2008 the Court 
of Annulment rejected the appeal as inadmissible. The applicant 
complained that she did not have a fair hearing in the 
proceedings before the Criminal Court of Appeal, as the court 
relied in its judgment on pre-trial witness statements which were 


not read out and examined in court. She further complained that 
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she had no opportunity to examine those witnesses at any time 
during the proceedings. She alleged a breach of articles 6 §§ 1 
and 3(d) of the Convention. 

The ECtHR emphasized again (sec. 51 et seq.) the principle of 
adversarial trial as a constituent element of a judicial trial and 
above all the need for the defendant to know what the witnesses 
testified and to be able to comment on what they said, referred 
to in jurisprudence acquired from the cases of Al-Khawaja and 
Tahery v. the United Kingdom [GC], n. 26766/05 and 
n.22228/06, § 118, ECHR 2011 and Schatschaschwili v. 
Germany [GC], n. 9154/10, §§ 111-131, ECHR 2015 (Satlanis, 
Katsogiannou, 2016) and said that the provisions of art. 6 par. 1, 
3d of the ECHR require that the defendant be given an adequate 
and proper opportunity to challenge and question a witness 
against him, either when he makes his statements or at a later 
stage. 

The ECtHR then observed (sec. 57ff.), that the District Court 
found the applicant guilty of the attempted murder of M.G. In 
doing so, the court established that she had a motive to kill him, 
since she had her own property interests in the business-related 
disputes between M.G. and her ex-husband, A.G. The 
applicant’s defence that she had no connection to A.G. since 
their divorce in 1999 was rebutted by the fact that she was 
involved in property disputes with M.G. together with her ex- 
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husband (see paragraph 20 above). The Court further observes 
that in addition to evidence referred to in the District Court’s 
judgment, the Court of Appeal relied on the pre-trial statements 
of witnesses A.At., L.G., A.A. and A.B. (see paragraphs 11, 12, 
19 and 14 above) to conclude that the applicant’s defence 
advanced at the trial and in her appeal was not credible (see 
paragraphs 21 and 23 above). Also the Court observes in this 
respect that the District Court’s judgment, which was later fully 
upheld by the Court of Appeal in so far as the applicant’s 
conviction was concerned, indeed referred to other evidence 
directly incriminating the applicant. However, in view of the 
fact that the Court of Appeal found it necessary to rely 
additionally on the pre-trial statements of witnesses L.G., A.A., 
A.B. and A.At. to reinforce the District Court’s finding that the 
applicant, contrary to her defence, had a motive for killing M.G., 
the Court finds that these statements were of relevance for the 
case. In respect of such evidence, the Court of Appeal was 
obliged to secure the accused an opportunity to organise her 
defence in an appropriate way and to put all her relevant 
arguments. Furthermore, as the Court has held on many 
occasions, one of the requirements of a fair trial is the possibility 
for the accused to confront the witnesses in the presence of a 
judge who must ultimately decide the case, because the judge’s 


observations on the demeanour and credibility of a certain 
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witness may have consequences for the accused (see Hanu v. 
Romania, n. 10890/04, § 40, 4 June 2013 with further 
references). In these circumstances, the omission of the Court of 
Appeal to hear in person the witnesses whose statements were 
later to be used against the applicant was capable of 
substantially affecting her defence rights, since the applicant 
never had the possibility of challenging the witnesses. The 
foregoing considerations are sufficient to enable the Court to 
conclude that in the instant case the applicant’s right to a fair 
trial was breached. There has accordingly been a violation of art. 
6 §§ | and 3 (d) of the Convention. 

What should be emphasized here is that from the formulation of 
the ECtHR's thoughts referring to the facts, the incriminating 
evidence and the fact that the applicant did not have the 
opportunity to examine the witnesses, whose statements would 
be used in the conviction, and question their credibility, doubts 
are inferred about her guilt in view of the repeated retractions of 
the statements of her co-defendant Y.W. (see art. 211 CCP and 
its interpretation). Indeed, from all the exhaustive description of 
the case by the ECtHR, the version and the possibility that he 
gave Y.W. the order the ex-husband or the son or even the 
daughter and accepted at some stage to take the responsibility 
and be guilty after a relevant agreement of all with Y.W. the 


applicant, who as a mother (perhaps due to age or suffering from 
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some disease) sacrifices herself for the good of the family. 
Doubts are also cast on Y.W.'s homicidal intent, given that if he 
really wanted to kill M.G. and not merely to intimidate him, he 
would take care to place in the proper place the proper quantity 
of explosives, with which he was moreover familiar, as shown 
by the finding of such in his house. The lessons of common 
experience remind us that, when there is homicidal intent in 
similar cases, the victim never escapes death. These doubts, 
which would surely have wandered in the ECtHR's thinking, led 
it to constantly refer to the fact that the applicant never had the 
possibility to question the credibility of the witnesses, whose 
statements were used in the conviction. Indirectly, but not 
clearly, the ECtHR enters into the investigation of the real facts 
and implies that the appeals Court did not make a proper 
assessment and evaluation of the real facts and the available 


evidence”. 


23The ECtHR has to demonstrate other cases, in which it dealt and deals with the 
investigation of the factual issues and the correct or incorrect assessment or evaluation 
of the evidence, when the incorrect factual findings may have violated the rights 
guaranteed by the ECHR and the Additional to this Protocol, and in which it does not 
investigate the guilt or innocence of the accused but whether the criminal procedure as 
a whole, including the way in which the evidence was obtained, was fair: see ECtHR, 
22.2.2007, Perlala v. Greece, n. 17721/04, § 25, ECtHR, 12.11.2015, Sakit Zahidov 
v. Azerbaijan, n. 51164/07 and the ECtHR, 8.1.2009, Schlumpf v. Suisse, n. 
29002/06, §§ 38, 51 et seq. This should certainly be a message for every Supreme 
Court of Cassation, which will have to, in the context of checking whether the 
defendant's claim for a fair trial was respected, ex officio examine the erroneous 
assessment of evidence (if any, the special and detailed justification required) and the 
possible existence of doubts about guilt, in which case absolute nullity will be created 
due to a violation of the presumption of innocence and the principle of in dubio pro 
reo (when in doubt in favor of the accused) and a reason for appeal that should also be 
investigated ex officio. 
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ECtHR, 27.6.2017, Valdhuter v. Roumanie, n. 70792/10: In the 
above case the appellant, who was involved in the trade of used 
car parts (spare parts), was criminally prosecuted for 
participation in car theft and in particular for knowingly buying 
three stolen cars (theft). With an indictment, the prosecution 
ordered the trial of I.R., the perpetrator of the theft, and the 
applicant, a participant in the theft. Eight other people were also 
put on trial as complicit in theft and receiving stolen property. 
They were accused of helping I.R. in the theft of vehicles or that 
they bought the cars, knowing that they were stolen or even that 
they helped I.R. to eliminate the traces of theft on the cars in 
question, 


(7. (...) Il était poursuivi pour complicité de vol, étant accusé d’avoir acheté 
en connaissance de cause des voitures volées. (...) 13. Par un réquisitoire du 8 
juin 2000, le parquet ordonna le renvoi en jugement de I.R., du chef de vol, et 
du requérant, du chef de complicité de vol ayant entrainé de graves 
conséquences. Huit autres personnes furent également renvoyées en jugement 
du chef de complicité de vol et de recel de biens volés. Elles étaient accusées 
d’avoir aidé I.R. dans le vol des véhicules ou d’avoir acheté ces voitures tout 
en sachant qu’elles provenaient d’un vol ou encore d’avoir aidé IR. a effacer 
les traces du vol sur les voitures en question). 


During the investigations, IR. had been examined by the 
prosecuting authorities. He himself admitted that he committed 
the theft of the thirteen cars following “orders” given by four 
persons and that he sold the vehicles to these persons at very 
low prices, without concluding sales deeds and without handing 
over the identity documents of these vehicles. According to him, 


the applicant was among those four persons. Neither the 
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appellant nor his lawyer attended the hearing of the IR. A 
person who helped I.R. in the car theft testified that appellant 
bought three stolen cars. A.V. he also confirmed that he was 
given these three cars for the purpose of dismantling and 
obtaining parts. On 27.4.2004 the Court of first instance of 
Oradea decided to divide the case against I.R. from the case 
concerning the applicant. The applicant's lawyer was present at 
the hearing with eight other defendants, who asked for his 
exemption, but he was not examined. The judgment rendered 
reversed the legal classification and convicted the applicant of 
complicity in theft and sentenced him to three years’ 
imprisonment. The Court justified the applicant's knowledge 
that the three cars were stolen based on his own testimony, 
which he had given and in which he admitted that he bought 
them at a very low price because they were damaged and that 
I.R. refused to give him identity documents. In addition, the 
Court of first-instance found that I.R. had admitted during the 
interrogations that he had committed the thefts after a previous 
agreement with the applicant (apres entente préalable avec le 
requerant). The appellant filed an appeal and claimed that he 
was not heard by the first-instance Court, which did not invite 
I.R. and limited himself to taking into account his pre-trial 
statements. He also denied any previous or subsequent 


agreement to steal and conceal assets. He also mentioned that 
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I.R. he suffered inhumane treatment to testify, that he 
denounced the police for abuse of power, and that the trial court 


unlawfully considered evidence in his conviction: 


“(...) (21. Le requérant forma un recours contre cet arrét devant la cour 
d’appel d’Oradea. II se plaignait d’abord d’avoir été condamné sans jamais 
avoir été entendu par les tribunaux inférieurs, et ce, selon lui, en 
méconnaissance de I’article 6 § 1 de la Convention, tel qu’interprété dans 
l’arrét Constantinescu c. Roumanie (no 28871/95, CEDH 2000-VII). En 
outre, il réitérait son moyen selon lequel IR. n’avait pas été entendu par ces 
tribunaux, était revenu sur sa déclaration dans le cadre de la procédure pénale 
paralléle menée a son encontre et avait nié toute entente préalable ou 
postérieure aux vols (...) concernant le recel des biens (...) Il indiquait 
également que I.R. avait déposé une plainte pénale pour enquéte abusive 
contre les agents de police ayant recueilli ses premicres dépositions (...) et il 
précisait a ce sujet qu’il s’agissait des dépositions prises en considération par 
les tribunaux inférieurs en vue de sa condamnation. II estimait, eu égard a 
tous les arguments précités, que les tribunaux avaient fondé leurs décisions 
sur des éléments de preuve illégaux, car obtenus selon lui a la suite de 
traitements contraires a l’article 3 de la Convention. Or, aux dires du 
requérant, pareille situation contrevenait aux dispositions de l’article 64 du 
code de procédure pénale (CPP), interdisant l’utilisation de preuves obtenues 
illégalement”. 


The Court of Appeal dismissed the applicant's appeal. 

The ECtHR referred to the jurisprudence of Al-Khawaja and 
Tahery v. the United Kingdom [GC], n. 26766/05 and 22228/06, 
§ 118, ECHR 2011 and Schatschaschwili v. Germany [GC], n. 
9154/10, §§ 111-131, ECHR 2015 and very succinctly 
reminded, that, if the testimony of the deceased prosecution 
witness was the only or the decisive evidence for the conviction 
of the accused, then it may only be taken into account against 
the accused (otherwise there will be a violation of the rights of 
the defense and a risk of misdiagnosis of the truth) the 


statements of a witness who did not appear at the hearing and 
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was not examined at all by the defense counsel or the accused, 
either through the reading of the statements he gave or through 
an audio-visual device or through the testimony of another 
witness who heard the critical events from him (hearsay 
witness), if there was an important reason for the witness's non- 
appearance (death, fear of reprisals, disappearance abroad, etc.: 
“absence owing to death or fear or the witness's unreachability”’) 
and if there were sufficient countervailing factors, including 
strong procedural guarantees, e.g. to compensate for the 
problems caused for the defense as a result of the acceptance of 
unexamined and unverified evidence and to ensure the rule of 
law of the trial as a whole (sec. 43ff.)”°. 

Sufficient countervailing factors to offset the problems caused to 
the defense as a result of the admission of unexamined evidence 
and to ensure the fairness of the trial as a whole could be the 
existence of a video recording the examination of the 
prosecution witness in the cross-examination and may to allow 
the Court and the defense to see his reactions to questions and to 


form a certain impression of his credibility, the opportunity 


24Here the accused will not be able to exercise his right to examine or request the 
examination of prosecution witnesses and thus enjoy a judicial or fair trial (see art. 6 
par. 1, 3 d' of the ECHR), submitting to the “original” witness questions, 
demonstrating all the negative elements of his personality (e.g. that he does not see or 
hear well or that he is immoral and criminal in character or that there is enmity or 
rivalry between them or that he was helped by the prosecuting authorities to accuse 
with in exchange for his exoneration from criminal conduct) and thereby creating 
substantial doubt as to the reliability of the evidence presented by the prosecutor 
(prosecuting authority). 

25ECtHR, 27.6.2017, Valdhuter v. Roumanie, n. 70792/10, §§44 et seq. 
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given to the defense at the hearing to direct written questions to 
the witness through third parties and the existence of supporting 
evidence (e.g. documents, witness statements in which the 
deceased witness revealed important facts, evidence, report of a 
medical examiner or other expert, etc.), which advocate for the 
truth of what the deceased witness testified. 

The ECtHR pointed out that there was no reason not to summon 
and appear for examination I.R., whose statements established 
the applicant's knowledge that the purchased cars were stolen, 
thus having a decisive importance for the applicant's guilt, that 
the Courts failed to examine the credibility of the absent 
witnesses and the solvency of their testimony and that there was 
no corroborating evidence that could prove the applicant's guilt 
with certainty, when indeed the Courts failed to respond to the 
applicant's testimony argument of I.R. as illegal evidence 


obtained through coercion by the police. Characteristically: 


“(...) 51. Pour les besoins de la présente affaire, la Cour se borne a constater 
que le requérant n’a pas eu la possibilité de contre-interroger les teémoins dont 
les dépositions ont été prises en compte par les juridictions nationales, et cela 
ni au stade de l’enquéte ni devant les tribunaux. D’ailleurs, le requérant lui- 
méme n’a été entendu en personne qu’au stade du recours (...) Qui plus est, 
les tribunaux n’ont pas procédé a un examen meéticuleux de la crédibilité des 
témoins absents et de la fiabilité de leurs dépositions. 52. S’agissant plus 
particuli¢rement de la déposition de I.R., la Cour note que, dans un premier 
temps, les tribunaux ont omis de répondre a l’argument du requérant tire 
dune illégalité de ce moyen de preuve, qui aurait été obtenu sous une 
contrainte exercée par les agents de I’Etat (...)”. 


And the ECtHR concluded that steps were not taken by the 


Romanian Courts to balance the applicant's inability to directly 
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cross-examine the I.R., which would have allowed a judicial 
assessment of the solvency and relevance of unverified 
evidence, resulting in a violation of of art. 6 par. 1, 3 d' of the 


ECHR: 


“(...) (53. Eu égard a ce qui précéde, la Cour ne peut que constater l’absence 
de mesures procédurales prises par les juridictions internes pour compenser 
Vimpossibilité pour le requérant de contre-interroger directement I.R. Elle en 
déduit que ces juridictions n’ont pas pris les mesures compensatrices qui 
auraient permis une appréciation équitable et adéquate de la fiabilité des 
éléments de preuve non verifiés (Schatschaschwili, précité, § 163). 54. 
L’ensemble des éléments susmentionnés suffit 4 la Cour pour conclure qu’il 
y aeu violation de l’article 6 §§ 1 et 3 d) de la Convention)”. 


ECtHR, 29.6.2017, Lorefice v. Italie, n. 63446/13: In this case 
the applicant was charged with extortion, possession of 
explosives, damage to foreign property and attempted theft. 
These charges were based on the statements of two witnesses, 
X, the alleged victim of some criminal acts, and Y. The content 
of these testimonies was as follows: The applicant was a friend 
of X. In 2001, after an explosion destroyed his house X, the 
appellant had said, that the perpetrators were the members of a 
criminal organization, which had its roots in Sicily, while he 
himself would have caused the explosion. The appellant was 
proposed as an intermediary and had persuaded X to give him 
the sum of approximately 103,291E., which he claimed was 
required to satisfy the demands of the criminal gang. In fact, the 
appellant himself kept this money. By decision of 21.1.2009, the 
Court of first-instance acquitted the applicant of all charges 


against him. In fact, the Court ordered that the case file be 
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forwarded to the prosecution to assess whether it was necessary 
to initiate perjury proceedings against X, Y and five other 
witnesses: 


“(...) (12. Par un jugement du 21 janvier 2009, dont le texte fut déposé au 
greffe le 17 avril 2009, le tribunal de Sciacca relaxa le requérant de toutes les 
accusations portées contre lui (...) 13. Le tribunal ordonna en outre la 
transmission du dossier au parquet afin d’évaluer s’il était nécessaire d’ ouvrir 
des poursuites pour faux témoignage contre X, Y et cinq autres témoins). The 
Court held that, even if it was proved that X was the victim of blackmail 
committed by Z, it had not been proved beyond reasonable doubt that the 
applicant was an accomplice in that blackmail. In the eyes of the Court of 
first-istance, the applicant's role could indeed have been reduced to that of a 
mere mediator between X and Z (...) (15. Eu égard a ces considérations, le 
tribunal estima que, méme s’il était établi que X avait été victime d’une 
extorsion perpétrée par Z, il n’avait pas été prouvé au-dela de tout doute 
raisonnable que le requérant avait été complice de cette extorsion. Aux yeux 
du tribunal, le role du requérant pouvait en effet avoir été limité a celui de 
simple intermédiaire entre X et Z) (...)”. 


By decision of February 15, 2012, the text of which was filed on 
April 24, 2012, the Court of Appeal of Palermo found the 
applicant guilty of extortion and possession of explosive 
materials and sentenced him to 8 years and 6 months in prison 
and a fine of 1,600E.. It also ordered him to pay damages to 
civil plaintiff X, stipulating that the relevant amount should be 


determined in the course of a separate civil trial: 


“(...) (18. Par un arrét du 15 février 2012, dont le texte fut déposé au greffe le 
24 avril 2012, la cour d’appel de Palerme reconnut le requérant coupable 
d’extorsion et de détention de produits explosifs, et elle lui infligea une peine 
de huit ans et six mois d’emprisonnement et une amende de | 600 EUR. Elle 
le condamna en outre a réparer les dommages subis par la partie civile, 
précisant que le montant de ceux-ci devrait étre fixé au cours d’une procédure 
civile séparée). The Court of Appeal simply assessed the evidence 
differently, reading only the relevant documents and minutes from the trial in 
the first-instance Court, without calling to hear the witnesses, which was 
inconsistent with the principles of a judicial or fair trial (19. Aprés avoir 
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réexaminé les preuves versées au dossier, la cour d’appel parvint a la 
conclusion que (...) 32. Le requérant (...) Il ajoute que la cour d’appel a 
infirmé le verdict d’acquittement prononcé en premiére instance sans 
ordonner une nouvelle audition de ces témoins, ce qui serait incompatible 
avec les principes du procés équitable). The Italian Court of Cassation upheld 
the decision of the Court of Appeal and accepted that the Court of Appeal 
carried out a comprehensive reassessment of the evidence and the credibility 
of the witnesses (La Cour de cassation nota que, en l’espéce, la cour d’appel 
s’était souciée de donner une lecture correcte et logique des éléments de 
preuve manifestement ignorés par le juge de premiére instance. Elle releva 
que, dans le cadre de cette réévaluation globale, cette juridiction s’était 
également penchée sur la crédibilité des temoins, et ce afin de motiver la 
culpabilité de l’accusé au-dela de tout doute raisonnable) (...)”. 


The ECtHR, certainly bearing in mind that it is possible to read 
the statements of absent witnesses or the minutes of the first- 
instance trial, in which they testified and were examined or the 
statements of absent witnesses examined in another country, as 
happened in the case of Nikolitsa v. Greece, with doctrinal 
indisputably expressed the opinion that, when a Court decides 
on appeal questions of fact and law as to the guilt or innocence 
of the accused, it cannot, for reasons of procedural fairness, 
decide on those questions without a direct assessment of the 
means of proof, and found that the Palermo Court of Appeal 
convicted the applicant without calling and examining witnesses 
X, the alleged victim, and Y: 


“(...) (36. (...) Lorsqu’une instance d’appel est amence a connaitre d’une 
affaire en fait et en droit et 4 étudier dans son ensemble la question de la 
culpabilité ou de lV’innocence, elle ne peut, pour des motifs d’équité du 
procés, décider de ces questions sans appréciation directe des moyens de 
preuve (Constantinescu v. Roumanie, n. 28871/95, § 55, CEDH 2000-VIII, 
Popovici v. Moldova, nos 289/04 et 41194/04, § 68, 27 novembre 2007, 
Marcos Barrios v. Espagne, n. 17122/07, § 32, 21 septembre 2010, Dan, 
précité, § 30, Lazu v. République de Moldova, n. 46182/08, § 40, 5 juillet 
2016, Manoli v. République de Moldova, n. 56875/11, § 32, 28 février 2017, 
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et, a contrario, Kashlev v. Estonia, n. 22574/08, §§ 48-50, 26 avril 2016)*° 37. 
Se tournant vers les faits de l’espéce, la Cour observe tout d’abord que la 
cour d’appel de Palerme a condamné le requérant sur la base des déclarations 
de X, la victime présumée de certains des faits reprochés a |’intéressé, et de 
Y, un autre témoin, qui avaient déposé devant les juridictions de premiere 
instance) (...)”. 


In fact, the ECtHR pointed out that the first-instance Court not 


only did not consider that the statements of the above witnesses 


26Also the ECtHR, 18.3.2014, Beraru v. Romania, n. 40107/04, ruled that the 
Romanian Supreme Court which decided on the case after an appeal did not conduct 
adversarial evidence and was content to examine the case on the basis of what the 
first-instance Court had accepted and that this did not meet the requirements of a 
judicial process, concluding that despite the fact that the Romanian Supreme Court 
that tried the case on appeal in the second instance had jurisdiction to examine factual 
and legal issues it did not conduct a new judicial examination of the available 
evidence (witnesses) and the legal and factual arguments of the parties and, like the 
Bucharest Court of Appeal that tried at first instance, the Supreme Court of Cassation 
simply repeated the findings and conclusions of the prosecutor and did not address the 
repeated complaints made by the defendants about various defects in the trial: (46. 
The applicant filed an appeal on points of law against the judgment of the first- 
instance court. By a final decision of 14 May 2004, the High Court of Cassation and 
Justice dismissed the appeal on points of law. It confirmed the findings of fact made 
by the first-instance court and concluded that that court had duly analysed all the 
evidence before it and correctly determined that the offences charged had been made 
out and imposed the sentence. It based its decision on the evidence adduced before the 
court of first instance (...) 72. The Court reiterates that its duty, pursuant to Article 19 
of the Convention, is to ensure the observance of the engagements undertaken by the 
Contracting States to the Convention (...) 74. Therefore, the question which must be 
answered is whether the proceedings as a whole, including the way in which the 
evidence was obtained, were fair (see Al-Khawaja and Tahery v. the United Kingdom 
[GC], cited above, § 144). 75. In determining whether the proceedings as a whole 
were fair, regard must be had to whether the rights of the defence were respected. It 
must be examined in particular whether the applicant was given the opportunity to 
challenge the authenticity of the evidence and to oppose its use. In addition, the 
quality of the evidence must be taken into consideration, including whether the 
circumstances in which it was obtained cast doubt on its reliability or accuracy (see 
Bykov v. Russia [GC], n. 4378/02, § 90, 10 March 2009) (...) 82. The Court notes 
that none of the defects noted at the pre-trial and first-instance trial stage were 
subsequently remedied by the appeal Court. Despite having jurisdiction to review all 
aspects of a case on questions of both fact and law, the High Court of Cassation and 
Justice did not conduct a new judicial examination of the available evidence and the 
parties’ legal and factual arguments. Both the Bucharest Court of Appeal and the High 
Court of Cassation and Justice merely reiterated the prosecutor’s findings, and did not 
address the repeated complaints made by the defendants concerning various defects in 
the trial. 80 83. In view of the above findings, the Court concludes that the 
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were confirmed by others, but also considered that they were 


false: 


“(...) (38. La Cour note que le tribunal de Sciacca, la juridiction de premiére 
instance (...) a ainsi considéré que, non seulement ces déclarations n’ étaient 
pas corroborées par d’autres éléments, mais également qu’elles étaient 
fausses, ce qui l’a conduit a ordonner la transmission du dossier au parquet 
afin d’évaluer s’il était nécessaire d’ouvrir des poursuites pour faux 
témoignage contre X, Y et cinq autres teémoins), while the appeals Court 
considered their statements as reliable and confirmed by many elements (40. 
(...) La cour d’appel a considéré que les temoignages de X et Y étaient 
crédibles, précis et corroborés par plusieurs éléments). The ECtHR ruled, 
moreover, that the Court of appeal proceeded to re-evaluate the credibility of 
witnesses X and Y, while reminding that it should have listened to them and 
assessed their credibility closely and not by simply reading the content of 
their testimonies which are recorded in documents (41. Force est de constater 
qu’en l’espéce la cour d’appel de Palerme ne s’est pas limitée 4 une nouvelle 
appréciation d’éléments de nature purement juridique, mais qu’elle s’est 
prononcée sur une question factuelle, a savoir la crédibilité des dépositions de 
X et Y, modifiant ainsi les faits retenus par le juge de premicre instance (...) 
La Cour rappelle que ceux qui ont la responsabilité de décider de la 
culpabilité ou de l’innocence de l’accusé doivent, en principe, entendre les 
témoins en personne et évaluer leur crédibilité (voir Manoli, precité, § 32 et, 
a contrario, Kashlev, précité, §§ 48-50). L’évaluation de la crédibilité d’un 
témoin est une tache complexe, qui, normalement, ne peut pas étre accomplice 
par le biais d’une simple lecture du contenu des déclarations de celui-ci, 
telles que consacrées dans les procés-verbaux des auditions).It follows that 
there has been a violation of art. 6, par. 1 of the ECHR (47. Il s’ensuit qu’il y 
a eu violation de l’article 6 § 1 de la Convention) (...)”. 


It would perhaps be unnecessary to point out that the ECtHR in 
the above case does not say so directly but allows it to be 
inferred as a conclusion, that it investigates the real facts and 
checks the solvency and reliability of the witnesses and the other 
evidence examined. Therefore, once again it sends the message 


to the national Courts: 


proceedings in question, taken as a whole, did not satisfy the requirements of a fair 
trial. 84. Accordingly, there has been a violation of article 6 § 1 taken together with 
article 6 § 3 (b), (c) and (d) of the Convention). 
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“(...) I, as the ECtHR, check in the context of the investigation of the 
compliance or not of the accused's claim for a judicial or fair trial, the correct 
or incorrect ascertainment of the actual facts and any incorrect assessment the 
solvency and reliability of the witnesses and other evidence. You, as national 
Courts of higher level, must do the same (...)”. 


At this point, the reference of the ECtHR, 9.5.2017, Poropat v. 
Slovenia, n. 21668/12, which is related to the applicant's request 
to investigate the videotaped incident from a camera (quasi- 
autopsy): As a conclusion from the above decision, the 
following should be drawn: 1) The ECtHR checks the real facts 
of the case under consideration case. 2) The ECHR explicitly 
and implicitly intervenes in the control of the incorrect 
assessment of evidence. 3) The ECtHR emphasizes that national 
Courts have a duty to evaluate the evidence brought before them 
and the importance of the evidence that the defendant seek to 
present. 4) The ECtHR considers that the defedant can propose 
witnesses, who do not have to testify about the commission or 
not of the criminal act by him, but simply have to testify facts 
that call into question the credibility of the prosecution 
witnesses. 5) The ECtHR checks whether or not the defendant's 
requests for evidence are abusive and for what reasons the 
domestic Courts, using their discretion to accept or reject a 
request for examination of evidence, considered that they cannot 
contribute to the discovery of the truth. Of course, every 
supreme national Court must act in the same way, before a case 


is brought to the ECtHR. 
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In conclusion, the free evaluation of the evidence does not mean 
imprudence and arbitrariness of the Court or ascertaining the 
real facts by intuition. The free assessment is limited by the 
Court's obligation to provide a_ specific and thorough 
justification of the decision or opinion. This includes the 
ascertained real facts, the evidentiary means acquired, utilized 
and put as a basis for the factual findings, the free objective 
assessment of the evidence, the response to all kinds of claims 
by the parties and especially the accused and the legal 
considerations for the interpretation-application of the relevant 
rules of law and the reasons for belonging to them of the actual 
facts. An objective evaluation of evidence is understood as that 
which takes place on the basis of certain objective criteria, such 
as the rules of logic, the lessons of common experience and the 
safe diagnoses of science and technology. Specifically, there is 
respect for the rules of logic, when the Court: a) mentions the 
evidence in its content (witnesses, documents, expert reports, 
autopsy report, confession of the accused, indications, etc.), on 
which it bases its judgment belief, and establishes, by evaluating 
them, convincingly their solvency and reliability, b) at the same 
time comes into confrontation with those, which allow another 
version and thus oppose his belief (witness statements, 
documents, statements and allegations of the accused, etc.), with 


the aim of demonstrating their unreliability, and c) evaluates the 
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quality of all evidence, indeed distinguishing between, on the 
one hand, the ability-suitability-solvency of those that allow the 
Court, due to the absence of defects, to support and base on 
them the conviction (Zuverldssigkeit) and on the other hand their 
credibility which is mainly related to the moral status, the law- 
abiding living, the uniqueness, impartiality and objectivity of 


people (Glaubwiirdigkeit). 
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